responsibilities of a related lender extending credit directly to the consumer. 9 Despite the unique characteristics of insurance premium financing transactions that might otherwise narrow the import of King, the court rendered its opinion in broad language accompanied by a sweeping dictum opening the possibility that all loans extended for the purchase of consumer goods or services will be held to be within the Unruh Act.t 0 This Note first summarizes the King opinion, describing the background of the transaction and the history of the case. It then analyzes the court's construction of "providing" under the Unruh Act in light of earlier California cases protecting consumer interests. An attempt is made to flesh out the analysis of the allocation of risks and benefits, suggesting that in the context of the Unruh Act, the search for substance should be a search for the source of the party's profits. The Note then discusses the court's expansive dictum, and concludes with an analysis of how recharacterization of an insurance premium financing transaction affects the major goals of consumer protection.
I. Summary of the Case
The parties in King entered into an insurance premium financing transaction. This type of transaction developed in response to rapidly rising insurance costs coupled with the reluctance of most insurers to allow payment in monthly installments,II and now constitutes a substantial industry in California.1 2 The Insurance Premium Financing Act regulates premium finance agencies and industrial loan companies that make such payment installment sale found to be an extension of credit with a hidden finance charge); Thomas v where it took security interest prohibited to assignor).
9. For a discussion of the previous cases, see notes 30-40 infra and accompanying text. 10. 18 Cal. 3d at 844-45, 558 P.2d at 858-59, 135 Cal. Rptr. at 772-73. As discussed below, see text accompanying notes 17 & 48 infra, the facts in King involve allegations of a close connection between the bank and the broker. There were no allegations of connection with the insurer. If a lender can be held liable as a provider/seller for its close connection with only the broker, however, it follows that a close connection with the seller would also result in liability. Hence, the holding in King is directly applicable to buyer-seller-lender transactions not involving brokers.
loans. 13 Banks are not covered by the Act, 14 but the transaction into which Central Bank's subsidiary had entered was, with the exception of claims concerning control and finance charges, 1 5 substantially similar to the standard insurance premium financing transaction governed by that act. 16 The plaintiffs in King alleged that the financing transaction contained the following elements: 1) Borrower paid Bank a 20% downpayment; 2) Bank held the policy, with the right to cancel, as security; 3) Borrower paid installments directly to Bank; 4) Bank supplied printed contract forms to Broker; 5) Broker required its credit customers to finance through Bank; 6) Bank exercised substantial control over Broker in determining the types, conditions, and terms of policies that would be purchased on credit; 7) Bank established the terms of the policy and the credit sale; 8) Broker was a conduit for installment contracts with Bank; 9) Bank shared the profits from its contracts with Broker; 10) Bank paid a fee to Broker for all purchases procured by him that met its requirements; 11) Bank and Broker engaged in the retail sale of insurance for credit; 13 . CAL. FIN. CODE § § 18560, 18565, 18594 (West Supp. 1977) . The Act provides a comprehensive set of regulations for such transactions. In addition to extensive disclosure requirements, id. § § 18589, 18605-18606, it specifies minimum and maximum finance charges and default charges. Id. § § 18626-18627, 18631. Many other lenders are precluded from insurance premium financing because of legislative restrictions on the types of security they may hold. See, e.g., id. § § 21000 (pawnbrokers), 22009 (personal property brokers) (West 1968).
14. 18 Cal. 3d at 847,558 P.2d at 861, 135 Cal. Rptr. at 775. See CAL. FiN. CODE § § 29000-29003 (West Supp. 1977) covering insurance premium financing, but not limited to premium finance agencies and industrial loan companies.
15. The main differences were the claims that the bank controlled the transaction and the terms of the insurance policy, and that the finance charge was excessive. The complaint alleged that the finance charge exceeded the Unruh Act limit. 18 Cal. 3d at 842, 558 P.2d at 858, 135 Cal. Rptr. at 772. In addition, the plaintiffs argued to the supreme court that the finance charge exceeded the somewhat higher, though not controlling, Insurance Premium Financing Act ceiling. Reply of Appellants to Amicus Curiae Brief of the Chartered Bank of London at 6, King v. Central Bank, 18 Cal. 3d 840, 558 P.2d 857, 135 Cal. Rptr. 771 (1977) .
16. In the standard insurance premium financing transaction, the consumer pays a substantial downpayment (usually 20%) to the lender and agrees to pay the balance of the amount financed plus a finance charge to the lender in installments. The lender takes a security interest in the policy with the right to cancel it in the event of nonpayment. Any payment by the insurer is applied first to the balance owed to the lender, with any remainder refunded to the insured. In the event of default by the consumer, the lender cancels its obligation to the insurer for the unearned premiums. In California and the other states that regulate this industry, there are comprehensive provisions requiring notice to the consumer upon default, and refund of the unearned premiums and finance charges. CAL. [Vol. 66:180 12) Plaintiffs purchased an insurance policy from Bank and Broker; 13) Broker engaged in selling insurance on credit. 17 The trial court sustained a demurrer by Central Bank and overruled a demurrer by the broker to two causes of action alleging violations of the disclosure and maximum finance charge provisions of the Unruh Act and violations of the credit sale provisions of the Unruh Act and the Federal Truth in Lending Act (TILA).' s The court of appeal affirmed, stating that although its inquiry was not restricted to the written contract, it would not ignore the plain terms of the "Insurance Premium Financing Installment Note, Security Agreement and Disclosure Statement" in the absence of allegations that plaintiffs' agreement with the bank consisted of something more than what the written document contained.1 9 It went on to say that while a lender may be subjected to applicable disclosure and liability statutes if sufficient facts are alleged to show a close relationship between the lender and the seller, no such facts could be found in the complaint. 2 0 17. 18 Cal. 3d at 842, 844-47, 558 P.2d at 857-60, 135 Cal. Rptr. at 771-74. Certain of the allegations are presented ambiguously in the supreme court opinion. For clarification see the First Appellate District Court's opinion at 127 Cal. Rptr. 487 (1976) .
18. Disclosures had been made to comply with the Truth in Lending disclosure requirements for consumer loans but not with the stricter credit sale provisions. King v. Central Bank, 127 Cal. Rptr. at 491 n.2 (lst Dist. 1976). Plaintiffs also disputed whether the disclosures met the consumer loan standard. Plaintiff's Petition for Hearing at 23-24, King v. Central Bank, 18 Cal. 3d 840, 558 P.2d 857, 135 Cal. Rptr. 771 (1977) .
A second ground for the trial judge's ruling was his determination that " 'the sale of insurance by installment payments is not a transaction within the purview of the Unruh Act.'" 127 Cal. Rptr. at 489. This conclusion resulted from the lack of punctuation in the clause in CAL. CIV. CODE § 1802.2 (West 1973) that reads "'Services' means work, labor and services, for other than a commercial or business use, including services furnished in connection with the sale or repair of goods as defined in Section 1802.1 or furnished in connection . . . with the improvement of real property [ I or the providing of insurance, . . ." [brackets added to indicate lack of comma]. The lack of a comma had led to an opinion from the legislative counsel to the author of the Act expressing his opinion that as phrased, the Act applied to services provided in connection with the providing of insurance, but not to the providing of insurance itself. The court of appeal disagreed, relying on an opinion of the California Attorney General reasoning that the costs of any service offered in connection with the providing of insurance would be so small that installment payment for the service would be highly unlikely. Hence it was unreasonable to conclude that the language did not include the provision of insurance itself. Otherwise the languge would be virtually meaningless. (1974) , a lender alleged to be closely related to the seller could be "treated as a party to the sales transaction and subjected to applicable disclosure and liability statutes thereby." 127 Cal. Rptr. at 492. It concluded, however, that even though the complaint contained conclusory allegations that the defendants were retail sellers, it was fatally defective for failing to allege facts indicating that the defendants sold insurance to plaintiffs, and for failing to allege any relationship between the defendants and the insurer. It held that in the absence of allegations of agency between the defendants and the insurer, it would not presume such a relationship, noting that insurance brokers (as opposed to insurance agents) are generally the agents of the insured rather than the insurer. Id. at 492 n.3; CAL. INS. CODE § 33 (West 1972).
The supreme court reversed, expressing its concern that the transaction would be unregulated unless put within the purview of the Unruh Act. It found the allegations sufficient to infer that the bank and the broker were "jointly engaged in the business of 'providing' automobile insurance within the meaning of section 1802.2, ' ' 21 using the substance over form and close connection doctrines to reach this conclusion. In addition, it suggested that insurance premium financing in general might constitute a "service" under the Act. 2 Finally, the court held that a cause.of action was stated under TILA, 23 relying on TILA's definition of credit sale as "any sale with respect to which credit is extended or arranged by the seller," 24 and on the Fifth Circuit's disposition of a similar case.2 5 Justice Mosk concurred, repudiating a California Attorney General's Opinion issued when he held that office, which stated that the activities of a lender engaged in insurance premium financing did not fall within the Unruh Act. 26 The portion of the Attorney General's Opinion mentioned by the majority dealt only with the issue of whether the word "services" should be construed to include such extensions of credit. The court had left this question open in its dictum on the point. The tone of its remarks, however, and Justice Mosk's specific statement that the Attorney General's Opinion was incorrect suggests that the court is moving toward the conclusion that such extensions of credit are "services" even in the absence of allegations of close connection. 
The Court's Construction of "Providing" Insurance
The court stated that the plaintiffs' allegations would, if proven, support a finding that "defendant Roberts [the broker] and bank were jointly engaged in the business of 'providing' automobile insurance within the meaning of section 1802. the insurance company, rather than through an insurance broker. The district court had held that the insurance premium financing transaction consisted of a sale of insurance by the insurer followed by a completely independent loan by the lender. The Fifth Circuit reversed, noting that the plaintiff had alleged that the insurer "arranged" the loan, which if proved would require the insurer to make "credit sale" disclosures. Id. at 212; 15 U.S.C. § 1602(g) (1970) . The court noted that such facts as overlapping ownership, requiring customers to finance their premiums only through that specific financer, or substantial profit rebates from the financer to the insurer might establish that the insurer had arranged the credit.
26 King complaint actually alleged that the broker and bank "provided" insurance. 29 The breadth of the court's opinion, however, indicates that it intended to do more than state a rule of pleading. Rather, it appears that the court construed the term "providing" in the Unruh Act to encompass a broader category of parties than does the term "sellers" in its traditional sense. To reach this construction the court borrowed two doctrines from previous consumer protection cases-the rule of substance over form and the close connection doctrine. The rule of substance over form establishes an orientation for examining the problem; it frees the court from the strictures of the parties' documentation in determining the practical effects of a transaction. Alone, however, it lacks any analytical framework for determining how a particular transaction should be characterized. To decide particular cases requires an analysis of the economic results of the specific transaction involved.
In determining that the bank had participated in providing insurance to the consumer, the court referred to a line of precedent beginning 34 Three of these cases, Commercial Credit, Morgan, and Vasquez, involve preservation of defenses against assignees. 35 In each, the court's concern was with preventing the separation of the buyer's obligation to pay the finance company from the buyer's rights against the seller. Thus the question presented was whether the assignee was sufficiently involved in the original transaction to be charged with knowledge of the customer's claims and defenses.
Thomas and Glaire are somewhat different. Both involved transactions structured and documented to avoid falling within regulatory schemes, 35. Commercial Credit, though not a consumer case, established the common law rule that a "close connection" between a seller and the financial institution to which it discounts its notes will preclude the institution from asserting holder in due course status in an attempt to insulate itself from claims the buyer might have against the seller. 34 Cal. 2d at 771, 214 P.2d at 822. In Morgan the court used the Commercial Credit rule to effectuate the preservation provision contained in the Unruh Act and carried it further by denying holder in due course status to assignees who had only constructive knowledge of Unruh Act violations. 69 Cal. 2d at 893-94, 447 P.2d at 646-47, 73 Cal. Rptr. at 406-07. By again liberally interpreting the preservation section of the Unruh Act, the Vasquez court found assignee finance companies to be proper defendants in a consumer class action for rescission of fraudulently induced installment contracts. The court stated that actual or constructive knowledge of defenses, or close connection with the seller, will prevent financers from asserting holder in due course status. 4 Cal. 3d at 822-23, 484 P.2d at 978-79, 94 Cal. Rptr. at 810-1I. For ease of expression, both holders and assignees will be referred to as assignees throughout this Note.
[Vol. 66:180 which the courts recharacterized on the basis of their allocation of economic risks and benefits-their substance rather than their form. In Thomas, the question was whether an automobile lease was in fact a sale, and thus within the Rees-Levering Act. 36 Because the "lessor" had received benefits equivalent to those involved in an outright sale, and the "lessee" had been saddled with an obligation similar to that of a buyer, the court recharacterized the lease as a sale. 37 Glaire involved the recharacterization of a disguised credit transaction for the purpose of subjecting it to the federal Truth in Lending Act and state usury laws. A dance studio sold dance contracts to customers either for a lump sum or on an installment plan, charging the same amount for both the cash and the credit prices. The contracts were systematically discounted to a commonly owned and controlled finance company. The studio and finance company claimed that no credit was involved, because the "time price" was the same as the cash price. The court found that where the vast majority of the customers used the installment plan, the systematic discounting of the seller's installment contracts to its interlocking finance company constituted a credit transaction "functionally equivalent to extending loans directly to La Lanne's [the seller's] customers at a defined rate of interest ....
-38 In so doing it noted that the credit risk was shifted to the financer, while the seller obtained a lump sum. The difference between the two was found to constitute the cost of credit to the consumer. The court used the same reasoning, along with the rather opaque usury rule that the "good faith" of the parties is a crucial requirement for the "insulation of discount transactions from usury consideration," 39 in finding that a usury claim had been stated. Thus, the finance company was recharacterized as a direct lender on the basis of the credit risks and benefits taken in the transaction.
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6. The "lessor" had taken a security interest in the "lessee's" house-a security 40. It remains to be seen how much importance the courts will place on the interlocking structure of the defendants in Glaire, i.e. whether they will recharacterize without it. A strict economic approach would dictate recharacterization any time the financer took the credit risk along with the discount. In the previously cited three-party preservation of defenses cases the question of usury claims by a customer did not come up. Commercial Credit was a suit between the seller and financer only; Morgan and Vasquez did not involve claims of violation of the Unruh Act finance charge limit (which is equal to or lower than the usury limit except in some situations when the monthly charge is less than twelve dollars-see CAL. Civ. CODE § 1805.1 (West 1973)).
There are, however, usury cases between sellers and financers that have addressed the issue of economic shifting. Where financers have bought installment sale contracts, notes, or accounts at a discount from sellers, yet shifted the credit risk back to the sellers by requiring recourse or buy-backs in the event of delinquency, the court has been quite willing to recharacterize ostensible financer/purchasers as lenders liable to the seller for any usury law violations. 41. Other economic factors can be shifted, and should be addressed when they arise. None appear to have occurred, however, in the King transaction. For example, there were no allegations of an attempt to shift insurance loss liability to the bank, or credit loss exposure to the insurer. Nor were there any shifts with respect to the consumer (a good example of which is described in Thomas, discussed in notes 36 and 37 supra and accompanying text). Therefore, this Note will direct the bulk of its economic analysis to profit shifting-the benefit most clearly implied by the allegations that the bank "engaged in the retail sale of insurance for credit" and that the plaintiffs purchased a policy from it. 18 Cal. 3d at 845, 558 P.2d at 859, 135 Cal. Rptr. at 773.
42. Although the constitutional usury ceiling is similar to the Unruh Act ceiling, most consumer lenders are exempt from the usury restriction and their statutory ceilings, if any, are generally higher than the usury ceiling. See note 113 infra. results of the cases preceding King. The following section thus first examines whether King can be justified on the basis of the allocation of the economic risks and benefits in the specific transaction. It then examines King's antecedents in the preservation of defenses cases, concluding that neither inquiry uncovers sufficient basis for King's determination that Central Bank was "providing" insurance. Finally, it explores an alternative to the close connection doctrine, focusing on the plaintiff's claims that the bank controlled the terms of the policy.
a. The Allocation of Economic Benefits
Although the court's opinion in King properly invoked the substance over form doctrine, it failed to follow up with any risk-benefit analysis. This failure led the court to find a close connection with the broker sufficient to recharacterize the transaction where it should not have, and resulted in a holding that provides no guidelines for future behavior.
In deciding whether one who is nominally extending credit should be characterized as a lender or as a seller, 44 the inquiry should focus on the source of the profits that the party receives .45 If its profits are attributable to a markup over the production or wholesale cost of a consumer good or service, the party is actually in the position of a seller. But if the profits obtained by the extender of credit are instead generated solely from the money advanced, it is, in fact, a lender and should not be treated as a seller. 46 took a security interest in the consumers' improved real property to secure payment on an automobile installment contract, which the financer had purchased from the dealer the same day the consumer entered the original contract. The Rees-Levering Act prohibits taking a security interest in anything but the vehicle sold in any "agreement in connection with a conditional sale of a motor vehicle" and any "agreement between a buyer and a seller." CAL. CIV. CODE § 2984.2 (West 1974). The court affirmed summary judgment for plaintiffs, stating that the sale was made "jointly" by the financer and dealer as "Sellers," and the consumers as "Buyers." It is unfortunate that the court recharacterized the financer as a seller. The financer did not take the risks and profits of a seller. Nor, as the court noted, was the second sentence of § 2984.2 quoted above, from which it apparently drew its reference to buyers and sellers, in effect when the parties entered into the contracts. 10 Cal. App. 3d at 340 n.2, 89 Cal. Rptr. at 232 n.2. Finally, recharacterization was probably not necessary for the result the court reached, because the security agreement taken by the finance company was clearly "in connection" with the sale of the automobile, and thus covered by the first sentence of § 2984.2, which was in effect when the contracts were entered. There is a statutory exemption, added in 1969, for supervised financial organizations other than sellers who make loans to consumers. The financer in Brewer, however, did not rely on this exemption. 10 Cal. App. 3d at 340 n.2, 89 Cal. Rptr. at 232 n.2. The exemption permits such institutions to take security in addition to the vehicle from the consumer even if the seller has referred the consumer to the lender. See CAL. Ctv. CODE § 2982.5 (West 1974).
44. Often the terms "sales" and "seller" refer to transactions involving goods, while '"providing" or "furnishing" are used with respect to the sale of services, but the characteristics of a "seller" and a "provider" for purposes of Unruh Act coverage are the same. See CAL.
CIv. CODE § § 1802.2-.5 (West 1973).
45. See caveat at note 41 supra. 46. The amount, as opposed to the source, of profits is irrelevant to this analysis (except, as in Thomas, where the amount taken from the consumer and retained by the party is the The plaintiffs in King did not allege any markup profits flowing from the insurer to the bank, so it is difficult to characterize the "substance" of the bank's position as that of a seller. Furthermore, the bank was not in a position to generate profits through dealing in property previously subject to its security interest that had been obtained through the borrower's default. An automobile insurance policy has no resale value; the bank could not refinance it to another customer. Since the bank could recover only unearned premiums by cancelling the policy, it could not derive "sale" profits from the transaction through resale after default.
The allegations concerning the bank's relationship with the broker also fail to supply an economic basis for recharacterizing the bank, for the broker in the sale of an insurance contract does not usually have the attributes of a seller with respect to its ability to shift profits. The broker does not enjoy direct access to the profits accruing from the difference between premiums taken in and claims paid out because, unlike an insurance agent, it is not a part of the insurer.
Under some circumstances a broker might take on the character of a retailer. If a broker received a fee from the customer resulting in a higher cost for the insurance than had it been purchased directly from the insurer, the fee might be analogized to a retail markup, making the broker a seller. Similarly, a fee from the insurer to the broker might also represent a markup if the cost were passed on to the customer by the insurer. 4 7 If the broker then funneled a portion of such fees to the lender, the lender would have indirectly participated in the profits generated out of the insurance itself, and recharacterization as a seller might be justified. But there were no allegations of this sort in King. The plaintiffs did allege that the bank shared its profits from the transaction with the broker. Such claims are irrelevant to the question whether the bank is taking a seller's profit indirectly through the broker; the money is going from the lender rather than to it. 48 Furthermore, an insurance broker does not buy the insurance contract from the insurer nor acquire any other interest in it. The broker merely locates an insurer willing to contract with the consumer and handles the intermediary paperwork. The resulting contract is between the insurer and the insured; the broker takes no equivalent of the purchase price and the issue is whether a "lease" is in fact a sale). If the market permits, an exempt lender might well charge an unconscionable amount of interest; that, however, does not make it a seller. See also Peoples Fin. & Thrift Co. v. Mike-Ron Corp., 236 Cal. App. 2d 897, 46 Cal. Rptr. 497 (4th Dist. 1965).
47. King does not mention whether the broker received a fee from the insurer. If such a fee were paid, it is conceivable that it might be passed on by the insurance company in the form of an increased policy price to those who purchase through brokers. On the other hand, the insurer might off6r the same price to the customer regardless, much as airlines do with travel agencies. A court might choose to recharacterize if the fee amounted to a substantial portion of the retail cost, and thus appeared to be an attempt to pass on profits, yet not do so if the fee were nominal and clearly tied only to limited services rendered by the broker. [Vol. 66:180 interest in the policy premiums or proceeds and no part in drafting the terms of the contract. Thus the broker can shift neither the credit nor the insurance risk. Finally, the broker is generally, by statute, the agent of the insured, not the insurer. 49 In light of these characteristics of the broker's participation in the creation of an insurance contract, one would expect that no matter how close a connection existed between the lender and the broker, the lender could not be held responsible as a seller so long as no profits from the production or markup of the insurance accrued to the lender. Nevertheless, the supreme court's opinion implicitly holds that a broker is a seller; close connection with it alone charges the lender with retail seller, or "provider" liability under the Unruh Act. 50 It is suggested that this conclusion cannot be supported by any attempt to establish the substance of the transaction via its economic allocations.
b. Preservation of Defenses
Although the King case did not involve questions of preservation of defenses, it relied partly on the preservation cases in reaching its decision. For the most part, the close connection doctrine and preservation of defenses have developed in the same cases. This section examines whether the preservation of defenses cases and the principles underlying them offer support for the result in King, and the impact of King in the preservation area.
The original battle in consumer credit was to dismantle the insulation that surrounded assignees of notes and contracts as a result of the "holder in due course" rule. 5 
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courts to charge the assignee of a consumer installment contract who claimed holder in due course status with notice of the consumer's claims where the assignee had a close, ongoing business relationship with the selleri 2 Legislative action has followed through with automatic preservation of defenses in some areas, eliminating the need to prove a connection in individual cases.
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As the availability of holder in due course status was curtailed, the attractiveness of the direct consumer loan increased. 54 The direct consumer loan offers many of the benefits of holder in due course status, particularly for those financial institutions'exempt from interest rate limitations. And until very recently, most judicial and legislative efforts made no attempt to preserve consumer defenses arising out of a sale for use against a direct lender. Thus, lenders could arrange extremely close relationships with sellers, even controlling the sales transactions to a large degree, and the The problem with the states' attempts has been a lack of uniformity, with resulting inconsistency of results and lack of predictability. Attempts to resolve these differences have resulted in model acts proposed by the National Conference of Commissioners on Uniform State Laws and by the National Consumer Law Center, the Uniform Consumer Credit Code and the Model Consumer Credit Act. (1923) . Sellers therefore required buyers to execute promissory notes, often attached to the installment contract, which were then detached and negotiated to the financer, who then asserted holder in due course status. See, e.g., the facts in Commercial Credit. One of the Unruh Act provisions helps prevent separation of consumers' obligations to pay from their claims and defenses arising from the contract by requiring the note and contract to be contained in a single document, thus imparting notice to any purchaser. CAL. CIV. CODE § 1803.2 (West 1973).
Many of the proposals discussed in this section also preserve "claims" and "equities," as well as "defenses." For ease of discussion they, too, will be referred to as "preserving defenses." It appears that these terms are included to prevent impairment of the consumer's right to rescission or setoff against the lender by a narrow construction of what relief constitutes a "defense." The defendants' arguments in Vasquez demonstrate this problem. 4 Cal. 3d at 823, 484 P.2d at 979, 94 Cal. Rptr. at 811. These terms should not be construed to subject assignees or lenders to product liability suits. See id. at 824 n.23, 484 P.2d at 979 n.23, 94 Cal. Rptr. at 811 n.23. The lender's liability should be limited to the amount of the debt owed it, at least in the absence of overlapping ownership and control with the seller or a substantial sharing of the profits arising from the production or retail sale activity, for if liability were not so limited, the lender would face risks-e.g., damages for breach of contract-far in excess of the gain it could anticipate from its advancement of the purchase price.
53 seller's failure to deliver or to live up to warranties would not affect the lender's legal right to payment from the consumer.
Where the seller finds the customer, handles the preparation of the loan application, and presents the customer's completed loan application to the lender, the lender's claim to insulation from defenses arising out of the consumer contract between the seller and the customer is unrealistic. The lender in this situation has had little or no contact with the customer. Rather, its dealings are primarily with the seller. The economic position it fills is much like that of an assignee who finances the seller by buying its consumer contracts or notes at a discount-a function that the courts and legislatures have already decided should not be insulated. The loan has actually been prepared by the seller and merely transferred to the lender, despite the absence of the seller's signature on the loan contract. The similarity to an assignee is even more obvious when the seller urges that purchases be financed by a certain lender and even accompanies the consumer to that lender's premises, where the loan advancement is paid directly to the seller or a check to the consumer is immediately endorsed over to the seller. 55 Nevertheless, until recently consumer lenders have maintained their insulation from consumers' complaints against sellers simply because the contract that the lender is enforcing has only two parties, the lender and the consumer/borrower. Only when one looks past that transaction to see the context in which it was executed is there a basis for subjecting the lender to defenses arising from what appears to be an entirely separate contract of sale existing between the seller and buyer. 56 Just as in the case of assignees, however, the close connection doctrine can be used to analyze the context in which the consumer loan is made.
A number of rationales were developed to justify the preservation of defenses against closely connected assignees of consumer installment contracts or notes; 57 they can be employed against direct lenders as well. In some instances, the financer was an integral part of the seller's business, and the financing helped perpetuate fraudulent sales practices. In others, the connection provided the financer with notice of the defenses. 58 In appropriate cases, each of these rationales could be used to preserve defenses against direct consumer lenders.
Direct
Loan Financing, supra note 54, at 1418. 56. "In the eyes of the law, the two transactions are separate, and where lender sues buyer, the buyer will not be able to assert any defense based on the fact that his transaction with the merchant has been less than satisfactory." Littlefield, supra note 54, at 476. See Direct Loan Financing, supra note 54, at 1410; Triad in California, supra note 51, at 145.
57. FTC Rule, supra note 51, at 820-21. 58. In California notice was found in Commercial Credit, where the financer had actually supplied the installment contract forms, yet claimed to be a stranger to the original transaction. A third rationale developed in the holder in due course battle-the policing theory 5 ---appears to have influenced the recent Federal Trade Commission 6 " and model code 6 ' proposals for preserving defenses against direct lenders. These proposals preserve defenses against some direct lenders who are clearly not an integral part of the seller's business operation, and who may not have actual knowledge of defenses arising from a particular transaction. 62 The policing rationale is based on the notion that lenders are in a better position to curb seller misconduct than are consumers, and will do so if the cost of seller misconduct is shifted to them in the form of
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The preservation of defenses against direct lenders might also be supported on a fourth rationale. The allocation of costs theory puts the loss on the lender in those situations in which the cost of seller misconduct cannot be put on the seller. This situation arises when the seller has gone bankrupt or has fled the jurisdiction, and when the transaction costs of securing recourse are too high in relation to the amount at stake. In such . In addition to these elements, the various model proposals, supra note 61, list additional facts that establish a connection sufficient to preserve defenses: e.g., lender knows loan will be used for consumer purchase, lender advances the credit directly to seller, lender has recourse agreement with seller, or either party channels customers to the other. 63. Littlefield, supra note 54, at 493-94; Direct Loan Financing, supra note 54, at 1417-32; FTCRule, supra note 51, at 826-29; cf. Morgan v-Reasor Corp., 69 Cal. 2d at 890,447 P.2d at 644, 73 Cal. Rptr. at 404 (use of policing rationale to preserve defenses against assignees). Some commentators suggest that lenders be permitted to require recourse agreements from sellers to recompense the lender for any loss occasioned by assertion of consumer defenses regarding the seller against it. See, e.g., FTC Rule, supra note 51, at 828. Thus, the lender would not ultimately be out of pocket for the seller's transgressions, provided that the lender has not become involved with a fly-by-night or insolvent seller. Arguably, this should not be viewed, for purposes of recharacterization, as a shifting of the credit risk, since it is tied to seller misbehavior, and not simply to default of the customer. The Unruh Act provides assignees with recourse against sellers. CAL. CIv. CODE § 1804.2(b) (West Supp. 1977).
[Vol. 66:180 situations, the cost is viewed as a "real cost of the consumer goods distribution industry which should be reflected in the price of consumer goods . . ... 64 Thus, when the burden must fall on one of two innocent parties, the lender or the consumer, it is theorized that it should be put on the lender, which can disperse the cost in its charges for credit, rather than on the consumer, who can do no shifting of costs. The allocation of losses theory permits an even looser standard of "connection" than the policing theory would allow, for where simply allocating costs of the industry is the object, whether the lender is close enough to actually supervise the seller in any meaningful fashion becomes relatively unimportant. 65 In light of the historical development of the close connection doctrine for preservation of consumer defenses against assignees, and the California precedents, it would be a logical step to extend that doctrine to direct consumer lenders in an appropriate case. 66 Such an extension would not require recharacterization as a seller or provider, because the question involved is not whether the lender is actually a seller or provider, but whether the lender has some relationship with the seller sufficient to support a policing and cost allocation rationale. King, however, attempted to use the close connection/preservation case to support the actual recharacterization of a party. The court did not just perform the remedial function of assuring the consumer that whoever collects the monthly payments will be subject to the same defenses as the seller, but also imposed a set of legal requirements governing the terms on which the recharacterized party may conduct its 64. Direct Loan Financing, supra note 54, at 1411; see Littlefield, supra note 54, at 494-96; cf. Morgan v. Reasor Corp., 69 Cal. 2d at 890, 447 P.2d at 644, 73 Cal. Rptr. at 404 (comparable remarks with respect to preservation against assignees).
65. One writer would preserve defenses under this theory against lenders with no connection at all with sellers. See Direct Loan Financing, supra note 54, at 1422. This takes the allocation theory to its logical conclusion. Arguably, such an approach would support a blanket preservation of defenses against all consumer lenders, whether connected with the seller or not, much as the Unruh Act does with respect to all assignees of consumer installment contracts. CAL. CIV. CODE § 1804.2 (West Supp. 1977). This approach would expand lender liability beyond that explicitly required by the Insurance Premium Financing Act, which preserves the rights and obligations of a premium finance agency on assignment, but does not provide for assertion of defenses arising from the insurance contract against the premium agency. CAL.
FIN. CODE § 18588 (West Supp. 1977).
Interestingly, California has adopted legislation preserving consumer defenses in some credit card transactions regardless of connection. The Song-Beverly Credit Card Act of 1971 allows consumers' claims against retailers to be raised as defenses or setoffs against claims by the card issuer for original purchases exceeding $50.00 and made within the state. Written notice and demand for settlement from the retailer is a prerequisite. CAL. CIv. CODE § § 1747, 1747.90 (West 1973).
66. For example, many of the allegations in King (e.g., provision of forms, payment of a fee for referrals, and existence of a referral system) would support a finding of relatedness between the bank and the broker under any of the current proposals. The bank would probably not be insulated from defenses arising against the insurer either. Because the broker's activities-referring customers to an insurer and handling the insurance application-make it related to the insurer, defenses asserted against the insurer would likely be preserved through the broker to the bank. future business. Since recharacterization also preserves defenses, King took two steps in common law development at once, but failed to differentiate the degrees of connection necessary for each step.
c. Dictation of the product
Given the weakness of the analytical support for recharacterizing the lender on the basis of its connection with the broker, the court may instead have relied on the allegations that the bank dictated the terms of the product in holding that the bank had provided insurance. It is not at all clear from the opinion that this is what the court did, but it is arguable that such a view of the allegations would support the result reached. The dictation of the product approach changes the focus from the lender's relationship with the seller to its relationship with the product offered. Although the close connection doctrine is probably flexible enough to encompass such an approach, it has not previously been used in precisely this manner. 67 Focusing on dictation of the product, however, presents even more line-drawing problems than does traditional close connection analysis.
The plaintiffs in King alleged that the bank dictated not only the terms of credit, but also the terms and conditions of the insurance policy, by determining which policies could be purchased on credit. 68 In addition, the allegations implied that by sharing profits from the loan contracts with the broker and by paying the broker a fee for each purchase that met its approval, the bank had persuaded the broker to require all who purchased policies on credit to finance through the bank. 69 Customarily, the consumer expects the broker to search for and present the policy best suited to the consumer's needs. 70 According to the allegations in King, the broker's relationship with the consumer was largely controlled by the bank, contrary to this customary expectation.
It could be argued that the court ruled that if a lender dictates a substantial portion of the characteristics of the insurance policy offered to the consumer, controls the terms on which credit will be offered, and achieves the broker's cooperation in routing all his credit business through the lender, thus usurping the broker's duty as an agent of the consumer, then 67. Prior cases occasionally have referred to the connection of the extender of credit with the "transaction." E.g., Commercial Credit Corp. v. Orange County Mach. Works, 34 Cal. 2d at 771, 214 P.2d at 822. They have done so, however, with reference to preservation of defenses through notice, not recharacterization. In some cases the financer supplied the installment contract forms yet claimed holder in due course status. Id. (discussed at length in Morgan v. Reasor Corp., 69 Cal. 2d at 893-96, 447 P.2d at 646-48, 73 Cal. Rptr. at 406-08). In King the furnishing of the credit contract would tend only to reinforce its lender status. There were no allegations that it supplied the insurance contract forms, but rather that it dictated the insurance terms nevertheless, by its control of the entire transaction. [Vol. 66:180 the lender has participated in the transaction to such a degree that it must, realistically, be considered a "provider" of insurance to the consumer. To the extent that the content of the product offered reflects the lender's decisions rather than those of the producer (here, the insurer), it can be seen as having taken the producer's place. 7 1 This approach may be buttressed by the fact that achieving substantially complete control over both the terms of credit and the contents of the good or service financed, as well as control over the broker, could well result in economic benefit to the lender.
In some situations the lender's control over the seller/producer might allow it to force the seller/producer to take a lower cash price in its credit transactions. If this reduction is then offset by a comparable raise in the finance charge by the lender, the item is left in the same market position as before, that is, at the same price to the credit purchaser and hence in the same position relative to credit competitors. Yet benefits have been shifted from the seller/producer to the lender without a direct payment, justifying recharacterization under the economic analysis sketched above.
A second possible benefit of control, possible only in an inelastic market, would result from an agreement by the lender and seller to structure the seller's product to give the lender better security at the expense of the buyer without a corresponding reduction in either the cash price or the finance charge. In the insurance premium financing context this might occur if an insurer normally offered a redemption period to cash customers, but at the demand of a lender omitted that provision from financed policies without a corresponding reduction in the premiums charged.
This arrangement would not suffice to recharacterize the lender under a narrow application of the above economic analysis, because the benefits are not shifted from the seller to the lender. Yet, because it shifts benefits from the consumer to the lender, the court might wish to prevent, or at least impose the price of Unruh Act coverage upon, this type of lender control over the product.
In contrast, the lender might receive economic benefits in the form of an increased Volume of business resulting from cooperation or coordination between the lender and seller. Such a benefit would not justify recharacterization, because it alone does not indicate any shifting of benefits from the seller or consumer to the lender.
The court did not articulate whether the allegations of lender control of the policy's terms specifically provided the rationale for its holding. Yet, even if the "dictation of the product" approach were more fully developed, it might be extremely difficult to determine both whether specific provisions 71. The injection of a broker between the lender and issuer raises the same barriers to control of the terms of the policy as it does for the transfer of profits unless one posits either a broker with control over the terms or a relationship between the lender and insurer, independent of the broker, through which the control is exercised.
were included by the insurer on its own or were dictated by the lender, and where the line between reasonable precautions and impermissible control should be drawn. The problems involved with the channelling or "conduit" aspects of this approach may be particularly difficult to resolve. Lenders and brokers can be expected to establish standardized courses of dealing with each other for the relative security and efficiency of dealing on a repeat basis with a familiar party. It seems reasonable for them to do so. Economic incentive in the form of a fee to the broker for services performed or for referral of a customer is a logical "glue" for encouraging this standardized relationship. For similar reasons, lenders might prefer the broker to use credit forms designed by the lender. Using the same forms for each credit extension, regardless of which broker or agent is involved, is more efficient for the lender and helps assure consistent TILA disclosures. Finally, it may be perfectly reasonable for a lender to pick and choose the insurers and policies it is willing to finance. Who issues the policy is particularly important, because the lender's, security is only as good as its ability to retrieve the unearned premiums from the insurer. Yet, each of these mechanisms would assist a lender bent on controlling the entire transaction, including the content of the product offered to the consumer.
How reasonable business practices and precautions should be distinguished from a "conduit" through which the lender has, by persuasion or force, substantially controlled the terms of the policy and prevented the broker from fulfilling its duties to the customer is an open question. There appears to be no precedent or commentary on this approach. Given its novelty, and the lack of empirical evidence that dictation of the product by lenders is a widespread problem, any development in this direction by the court should be made with care, and should be tied strictly to situations where the control actually has been used to shift economic risks or profits.
Hi.

Definition of "Services" under the Unruh Act
Perhaps the most interesting and potentially far-reaching point in King is the court's assertion that: "by reason of the act's interlocking definitions of 'retail installment contract,' 'seller,' and 'services' . . . it is at least arguable that an agreement to finance an automobile insurance policy through installment payments constitutes a 'service' transaction covered by the act." ' 72 This dictum raises the possibility that consumer financing in general could be considered to be a "service" within the scope of the Unruh Act.
The meaning of the court's statement is not clear, but three interpretations seem possible. First, the court may have determined that insurance premium financing transactions contain sufficient service components, aside from the fact that money is lent, to be characterized as a service under the 72. 18 Cal. 3d at 844, 558 P.2d at 859, 135 Cal: Rptr. at 773.
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Act. The court went so far as to say early in the opinion that:
We conclude, as developed below, that, under the facts alleged in this case, Bank's furnishing of financing services in close connection with plaintiffs' installment purchase of automobile insurance may reasonably be construed to lie within the definition of "services" under section 1802.2 and, accordingly, may be subject to regulation under the act. 73 As discussed above, the bank's transaction was very similar to the standard transaction under the Insurance Premium Financing Act, at least as regards its service components. 74 Hence, it may not be distinguishable from standard insurance premium financing transactions. These in turn may not be distinguishable from other forms of consumer financing. It is not at all clear that other consumer financing transactions do not have similar "service" features, for example, direct payment to the seller, mixed in with the loan. The court relied heavily on the reference in Civil Code section 1802.2's definition of services to "services furnished in connection with . . . the providing of insurance." 75 Yet that section defines services very broadly as "work, labor and services, for other than a commercial or business use, including services furnished in connection with . . . the providing of insurance.'"76 Thus no definitional ground for distinguishing insurance premium financing from other types of consumer financing is readily apparent.
Another possibility is that the court read the Unruh Act's dichotomy between "services" and "goods" to imply that loans of money would fall naturally into one category or the other, 77 the loan. Under this interpretation, too, all consumer loans would fall within the Unruh Act. There is, however, no direct indication that the legislature intended the word "services" to include consumer financing. 8 The legislative history of the Unruh Act contains no clues, except through negative implication. Even those are inconclusive. . Interestingly, this opinion concluded that insurance should be construed to be under the Unruh Act because it could conceive of no "service[s] furnished in connection with the providing of insurance" that would be financed in a time sale contract; i.e., a loan of money apparently was not considered a service:
Here it would appear that a construction of section 1802.2 of the Civil Code to include services furnished in connection with the providing of insurance" but not the "providing of insurance" would be relatively meaningless. No such service comes to mind for which in the ordinary course of business one receives compensation, the payment of which would be financed in a time sale contract. An insurance broker or agent performs such services but his compensation therefor is generally paid directly by the insurer as commission, and such services or payment therefor by the insurer do not become part of retail installment contracts. Id. at 113.
79. The committee reports did not discuss whether loans were included under the Unruh Act. One of the proposed versions of the Act specifically excepted money from its coverage, but this reference was omitted from the final version. Senate Bill 520 (1959). There is no indication whether the reference was considered superfluous, or if the deletion was dekigned to bring loans of money within the Act. worded to apply to consumer contracts in which the price is payable in installments. These definitions have been assumed to cover only those situations in which the seller received the installments. 82 Arguably, however, the language could be read to apply to any transaction involving a deferred price payable in installments by a consumer to any party.
Although the Unruh Act could thus be interpreted to encompass consumer loans, the Act has existed for over fifteen years without any movement in this direction. If the court were working with a clean slate, classification of consumer loans as services within the Unruh Act might seem reasonable. But to do so given the current framework would involve extensive interference with the multitude of regulatory schemes the legislature has explicitly imposed on various lenders and transactions. Among other things, inclusion of all consumer financing under the Unruh Act would apply a uniform ceiling on finance charges to all consumer lending. s3 This would affect both those lenders whose charges are not currently regulated and those who are regulated under higher ceilings than those allowed by the Unruh Act. Some extensions of credit which are economical under the current limits of such lenders may be uneconomical under the lower Unruh Act limits.
8 4 To the extent that the court is not equipped to determine the relative desirability of various consumer transactions or ,their profitability under any particular ceiling, the task of large scale alterations of the consumer credit industry should be left to the legislature. 5 Interpreting "services" to encompass all consumer loans thus seems an unwise move for the court.
IV. Consumer Interests
Central to a resolution of the question whether the concepts of "provider" and "close connection" should be expanded to recharacterize an insurance premium financing transaction, and, if so, where lines should be drawn, is the extent to which recharacterizing the lender and bringing the transaction within the Unruh Act will afford consumers additional protection. Judicial recharacterization should be employed only when substantial interests cannot be protected in any other way. California consumer credit protection law emphasizes four major concerns: 1) preventing separation of the consumer's obligation to pay from the consumer's rights versus the seller, 8 6 2) providing meaningful disclosure of the cost and terms of cred- 
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it, 87 3) regulating the terms on which security interests are taken and foreclosed and preventing overreaching, 8 8 and 4) controlling the maximum interest charged by certain lenders and in certain transactions. s9 As mentioned above, preservation of defenses could be achieved against lenders without bringing the transaction within the Act by utilizing existing close connection theory. 90 Moreover, as discussed below, adequate disclosure of credit terms can be achieved through TILA without recharacterization, and Unruh Act coverage appears to provide the consumer with no greater protection in the area of security than does the typical insurance premium financing transaction. Finally, regulation of credit charges is an area generally considered within the legislative rather than the judicial purview.
a. Providing Meaningful Disclosure of Credit Terms
Consumers need sufficient information in insurance premium financing transactions to determine the competitiveness of three different parties: the insurer, the broker, and the lender. Unless disclosures are required, they may have a difficult time acquiring the needed data. Unlike other situations in which the consumer deals with the lender already knowing the "cash price" of. the good or service involved, when dealing through a broker or similar middleman who locates the insurer and presents the policy, the customer is not so likely to know what the insurance company charges for the particular policy.
The disclosure issue in King was not whether the federal Truth in Lending Act (TILA) covered the transaction, 91 to be disclosed as a credit sale or as a consumer loan. 92 The court was probably correct in finding the credit sale provisions applicable to insurance premium financing transactions. 93 The cash price and itemized downpayment disclosures reported for credit sales and not for consumer loans enable the consumer to separate the costs of the insurance policy and any broker's fee from the cost of credit, 94 giving the consumer the information about each party needed to comparison-shop. 95 Although it would be possible to calculate the missing terms from consumer loan disclosures in most cases, 96 putting the burden of making those calculations (which, as a practical matter, requires reference to the Code of Federal Regulations) on the consumer vitiates the benefits of disclosure. 7 95. As a practical matter, the cost of premiums may be listed in the security agreement's description of security taken; there does not, however, appear to be any requirement assuring such specificity.
96. For example, the components of the "deferred payment price" disclosed under the credit sale provisions, 12 C.F.R. § 226.8(c)(8)(ii) (1977), consist of the cash price, plus the finance charge, plus all other charges included in the amount financed. This is paralleled under the loan disclosure provisions if one adds the "amount financed," the "total prepaid finance charge and required deposit balance," and the "finance charge." Id. § 226.8(d)(l)-(3).
Similar calculations with respect to many, perhaps all, of the other missing terms appear to be possible, though they are complicated by the existence of a downpayment.
97. See Krischer, supra note 11, at 959, noting the lack of uniformity of disclosure in the industry, and calling for consistent "credit sale" disclosures for insurance premium financing transactions.
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Recharacterizing the lender for purposes of the Unruh Act would require the lender to make Unruh Act credit sale disclosures. 98 Such disclosures can also be obtained, however, through TILA itself. TILA can be interpreted to require brokers and, in certain cases, lenders, to make credit sale disclosures in addition to the lenders' consumer loan disclosures.
TILA's credit sale provisions can be imposed on brokers by treating them as "sellers" within the meaning of TILA. Although no court has yet addressed the status of brokers under TILA, the Federal Reserve Board seems to support treating them as sellers for purposes of disclosure.
99
Because the broker stands in the insurer's place in communicating the terms of the insurance to the customer, it seems logical to impose the seller's disclosure requirements on the broker. 100 In the typical insurance premium financing transaction, the consumer may never deal directly with either the insurer or the lender. The broker, who is constantly dealing with the insurer and the lender with regard to the cost of premiums and credit, is thus the 98. See CAL CIV. CODE § 1803.3 (West 1973). Most of the Unruh Act requirements are the same as the TILA provisions. The Unruh Act also contains some additional requirements, not required by TILA but apparently consistent with it: e.g., including entire agreement on one document, print in at least eight point type, date, title, notice in ten point type that buyer is entitled to completely filled-out copy, notice that disclosure of amount of refund on prepayment in full is available on request, names and adresses of buyer and seller, identification of the goods or services, identification of balloon payments. Id. § § 1803.1-.3.
State provisions are preempted by TILA to the extent that they require disclosures or actions by creditors inconsistent with those required by TILA. 15 U.S.C. § 1610(a) (1970). The Unruh Act recognizes this with the following statement:
Nothing contained in this chapter shall be deemed to prohibit the disclosure in such contract or other document of additional information required or permitted under Regulation Z, as in effect at the time such disclosure is made. CAL. CIV. CODE § 1801.5 (West 1973).
99. This responds to your letter...which inquired as to what type of disclosures an insurance broker or agent who handles the insurance and finances the premiums should make. In our opinion, an insurance agent is "selling" insurance. Consequently, when he also provides consumer credit for premium financing he is making a credit sale under § 226.2(n) and disclosures under §226. 100. Assuming a broker to be a seller under TILA is not inconsistent with refusing to consider the broker one under the Unruh Act. It is not uncommon for a word to acquire differing meanings in federal and state statutes. For example, the Federal Trade Commission has adopted a rule requiring a "cooling-off" period for door-to-door sales. It covers any "sale, lease or rental of consumer goods or services." 16 C.F.R. § 429 Note l(a) (1977). Insurance is not a good or service within the regulation. 37 Fed. Reg. 22948 (1972); 16 C.F.R. § 429.1 Note I (a)(6) (1977) . See also note 51 supra (FTC advisory letter states that the sale of insurance is not a good or service under preservation of defenses regulation). On the other hand, King leaves no doubt that insurance is a service under the California statutory scheme for purposes of the Unruh Act. It makes sense to classify a broker one way for purposes of a statute designed to regulate disclosures only, such as TILA, because of its position as communicator of price and terms to the customer, yet classify it another way, as a result of its inability to shift profits, for purposes of a statute that controls interest charges as well. logical source for the information. Because of the broker's function in conveying information from the insurer to the consumer, the preliminary authority for considering a broker a seller for the purpose of requiring disclosure will probably be followed and reinforced in the future.
In addition, TILA will sometimes require the lender to make credit sale disclosures. The King court found that the allegations of close connection were sufficient to charge the lender with responsibility under TILA for making credit sale disclosures. Given the extensive claims of control of the transaction by the bank, the information pertaining to the cost of the insurance was probably within the bank's "purview," thus triggering its obligation under TILA to make credit sale disclosures. 10 1 It does not follow,
however, that lenders with some degree of connection with a broker or seller must always make "credit sale" disclosures. The overlapping definitions of "consumer loan" and "credit sale' ' t 0 may well require the same transaction to be disclosed as a consumer loan by the lender and as a credit sale by the broker. 103 The lender in this situation must make credit sale disclosures, in addition to consumer loan disclosures, only to the extent that they are within its knowledge and purview. To the extent that a close connection exists between the lender and the broker, all of the additional credit sale terms may be within the lender's purview; it depends on whether the business arrangement between the two generally brings the additional terms within the knowledge of the lender. In this regard, the court's conclusion that the very close connection alleged between the bank and the broker would charge the bank with credit sale disclosure responsibilities is accurate. It should be noted, however, that it is the lender's knowledge rather than its close connection with the broker that triggers the requirement.
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101. "If there is more than one creditor or lessor in a transaction, each creditor or lessor shall be clearly identified and shall be responsible for making only those disclosures required by this Part which are within his knowledge and the purview of his relationship with the customer or lessee." 12 C.F.R. § 226.6(d) (1977) . See Manning v. Princeton Consumer Discount Co., Inc., 533 F.2d 102 (3d Cir. 1976). "Purview" is not defined in TILA or in its regulations, but appears to refer to matters within the party's knowledge as a result of its normal course of dealing in a transaction.
102. "Credit sale" is defined to be any transaction in which "credit is extended or arranged by the seller," 12 C.F.R. § 226.2(t) (1977), whereas "consumer loan" is defined merely as "one type of 'consumer credit,'" id. § 226.2(p). Thus, they overlap whenever a loan is arranged by a seller.
103. The allegation in King that the broker received a fee from the bank for referrals would make the broker an "arranger of credit." 12 C.F.R. § 226.2(h) (1) (1977). The allegations that the bank's forms were supplied to the broker suggests that the broker had knowledge of the credit terms and participated in the preparation of the documents. That too would establish it as an "arranger of credit." Id. § 226.2(h)(2). Furthermore, the allegations that the referrals were made on a regular basis would make the broker a "creditor" under § 226.2(s), responsible for disclosures under the multiple creditor provision, § 226.6(d).
104. For example, under some of the current proposals a close connection for purposes of preserving defenses can be established merely by referrals or the payment of a fee. This alone would not suffice to put all the cash price information in front of the lender.
However the circumstances that give rise to the lender's obligation under TILA are characterized, that obligation coupled with the broker's probable duty to make credit sale disclosures should sufficiently protect the consumer's interest in the disclosure of specific price information. Thus the disclosure interest does not justify the more radical step of recharacterizing the lender for purposes of the Unruh Act. 0 5
b. Overreaching in the Security Interest
Another goal of consumer protection has been the prevention of overreaching in the security interest. Such overreaching may involve the type of security taken, the degree of control acquired by the lender, or the methods used to foreclose on default.106
The security interest taken in King seems similar to that described in the Insurance Premium Financing Act as characteristic of premium financing transactions.
10 7 The bank acquires the power to terminate the insurance contract in the event of default; 1 0 8 thus, the bank's interest in the policy is limited solely to a security function. By terminating the insurance contract, the bank would terminate its obligation to the insurer for future premiums that have already been collected by the insurer, but are "unearned." If the bank calculates its downpayment and finance charges on such a loan appropriately, it will have received enough from the insured to be fully secured at any given point for the amounts advanced and outstanding, provided that it cancels relatively promptly should the consumer default. The right to terminate the insurance contract is both adequate and appropriate security. It simultaneously limits the risk to the lender of insufficient security and the exposure of the consumer to a deficiency judgment. 19 The lender's monetary interest in the policy is limited solely to the refunds of unearned premiums, accrued dividends, and loss payments made under the policy. 1 1 Moreover, since all returns to the lender in excess of the amount due it must be turned over to the insured, the lender can receive no profit from the policy beyond the amount of its finance charge. Unlike a good that can be resold, the final months of an insurance contract cannot be auctioned off. Since insurance is an intangible, the fact that the bank takes an assignment and control of the policy has little effect on the consumer's enjoyment except in the event of default. Thus, assuming an arrangement paralleling the statutory provisions of the Insurance Premium Financing Act, using this kind of security does not involve overreaching, and it should not be necessary to seek the protection of the Unruh Act because of the nature of the security interest.
There are two potential problem areas for consumers that neither the Insurance Premium Financing Act nor the Unruh Act remedy. The first is redemption after default. If the customer falls into temporary default on the installments, there is no right to reinstate the financing. Such a right might be very important to a defaulting consumer who has sufficient money to cure the default, but not enough to pay a downpayment to another financer. The hardship caused by denying the right to cure is aggravated in the insurance financing situation by the difficulties of arranging for other coverage on 108. 18 Cal. 3d at 845, 558 P.2d at 859, 135 Cal. Rptr. at 773. 109. It appears that premium finance lenders generally do not take additional security from insureds. Given the adequacy of the security provided by the power to terminate the insurance contract, the taking of additional security would serve only an "in terrorem" purpose in discouraging default. A court faced with the taking of additional security by a lender might read the provisions of the Insurance Premium Financing Act that describe security to limit permissi- short notice, the possible lack of an agreement or right to continuation of coverage pending resolution of disputes, and the limitation of creditor liability (at least in transactions under the Insurance Premium Financing Act) to the amount of principal balance unless the failure to notify was willful. The Unruh Act does have a redemption provision, but it is limited to redemption of goods, and makes no provision for reinstating service contracts.
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The other potential problem would arise when there is a dispute over whether a payment has been made-for example, when the consumer's payment has been delayed in the mail or lost in the lender's accounting department, Apparently, coverage may be cancelled for nonpayment despite the consumer's contrary assertions. In this case, what the consumer really needs is a mechanism to insure the continuation of coverage for a reasonable period while the problem is being resolved. 112 Such a mechanism is not available, however, under either statutory scheme.
c. Limiting Charges for Credit
In California a plethora of statutory and constitutional provisions limit the maximum amount that numerous classes of consumer lenders may charge for credit. 113 The state constitution specifically exempts banks from its usury provision. 114 Although the legislature could impose interest ceilings on banks by statute," 5 it has not chosen to do so. Thus, as long as the insurance premium financing transaction involved in King is found to be a loan, the bank may charge what the market will bear, despite the fact that insurance premium financing companies making similar extensions of credit are limited to 1 3/4% per month on principal balances to $700, and 5/6% per month on any remainder in excess of that figure. 116 The King court was clearly concerned that insurance premium financing transactions involving banks would be unregulated if not subjected to the Unruh Act. 117 The lack of an interest ceiling on bank credit charges was probably a primary reason for that concern. The appropriateness and fairness of permitting different financers different ceilings, or no ceiling at all, for similar credit transactions is open to serious criticism. 18 Nevertheless, the structuring of the credit system is generally conceded to be a legislative concern." 9 The legislature could have extended the Insurance Premium Financing Act, including its credit charge ceilings, to cover banks. 120 Its failure to do so does not, however, demonstrate an intention to apply Unruh Act credit ceilings to all insurance premium financing transactions not regulated by the Insurance Premium Financing Act. The legislature's treatment of banks may just as well evidence a desire to leave the regulation of bank interest charges to the market.
Conclusion
With the exception of one case, the precedents of King can be rationalized by recognition that the inquiry in the search for the substance of a transaction varies with the question sought to be answered. Preservation of defenses requires only a loose connection-just enough to assure that a financer totally unaware of the nature of the original transaction is not penalized. But recharacterization requires that the parties have shifted the risks and profits among themselves in a fashion that thwarts the legislative scheme.
Thus traditional close connection theory does not support the court's conclusion in King, because the plaintiffs failed to allege that insurance profits had been diverted to the bank, and there was no suggestion of interlocking ownership or other shifting of benefits or risks between the bank and the insurer. If the court is discarding that requirement, rather than just liberalizing pleading rules, the move is unsound. Once the substance over form doctrine is separated from review of the economic risks and profits, it contains no test with which to discover the substance of a transaction.
Because the traditional close connection doctrine does not support the result in King, this Note has speculated that the allegations pertaining to dictation of the product might provide justification for King's conclusions. This justification is appropriate from the perspective of a consumer, who does not care how profits and risks are distributed between the other parties, but does care about the options-in terms of characteristics and quality-118. The lack of a finance charge ceiling is difficult to justify in light of the relatively low risk involved for a lender in this type of transaction-at least until King. In the absence of preservation of defenses, the primary risks the lender faced were faulty notice and cancellation on default, and possible insolvency of the insurer (provided it had calculated the downpayment and monthly payments properly to assure that it was paid enough in advance of the time at which the insurer earned the premiums, that upon default, notice and cancellation could be effected before that margin ran out).
119. 
